Is it Sufficient for The Mother to Take Possession of a Gift
Given to The Child?

Darulifta Ahlesunnat (pawateislami)
Question

What do the noble scholars and jurists of Islamic law say about the
following: My mother gifted my non-baligh and immature daughter
a gold bangle. My wife took possession of it on behalf of the
daughter without informing me. I have recently been facing some
(financial) difficulties. So, when I found out about this, I asked my
wife to give me the bangle so I can use it to resolve my problem. She
replied that this is in the ownership of our non-baligh child and we
cannot use it. Please give an answer and let me know whether this
bangle has come into the ownership of my daughter or not, and can
[ use it for my own needs?
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In the enquired situation, the bangle has not entered your non-
baligh and immature daughter’s ownership, rather it is still in your
mother’s ownership. Without your mother’s permission, you cannot
make personal use of the bangle.
The detail is that in the terminology of Shari’ah, making someone
the owner of one’s property without any ‘Iwad (return) is known as
‘Hibah’ (gifting). One of the conditions for a Hibah to be complete is
that the gifted item must be given into the possession of the
‘Mawhoob Lahu’ (the one who the gift is given to). If the ‘Wahib’
(the one giving the gift) didn’t give the Mawhoob Lahu possession of
the item, the Hiba will remain incomplete and the ‘Mawhoob’ (the
item being gifted) will remain in the Wahib’s ownership. If a gift is
given to an immature and non-baligh child by anyone other than the
father or other guardians, the father must take possession of the
item on behalf of the child if he is present. It is insufficient for the
mother or any other person to take possession of the gift if the
father is present and hasn’t granted permission. (Being ‘present’
doesn’t only mean being there physically at that time, but ‘Ghaibat
Ghair Mungati’ah’ is also included in being present i.e. though he



isn’t physically there right now but his whereabouts are known and
it is known when he will return) Therefore, in this situation, since
your wife took possession of the gold bangle on behalf of your
daughter without your permission, the Hibah is incomplete and the
bangle is still in your mothers ownership. Your mother has full
authority over her gold bangle; she can give it to you or make use of
it herself. But without her permission, you cannot make use of it.
The definition of Hibah is mentioned in Al-Durr Al-Mukhtar as
follows:
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Translation: Granting ownership of an ‘Ain’ (item) without any

compensation.
(Al-Durr Al-Mukhtar, Book of gifting, Vol. 8, p. 567, Publ. Quetta)

For the Hibah to be complete, possession is necessary. Regarding
this, Aishah Siddigahig:< Ssal > states:
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Translation: Abu Bakr Siddique«s Jlsal > had gifted her i.e.
Aishahlgs Jlsal > some date trees in ‘Al-Ghabah’ that produce 20

Wasgs (a unit of measurement) of dates. When he was about to pass
away, he stated: Oh, my daughter! By Allah, there is no one whom I
would love to be wealthier after my passing than you and after my
passing, no one’s destitution is more difficult for me to see than
yours. | gave you some trees that produce 20 wasq. If you had taken
possession of them, they would have become yours. (But since you
haven’t taken possession of them till now, they aren’t in your
ownership) Today they are the property of the heirs. You have two

brothers and two sisters, so divide it according to the Book of Allah.

(Muwatta Imam Malik, Book of Judgments, Chapter of what is impermissible to gift, Vol.
2, p. 752, Publ. Beirut)



For the Hibah to be complete, it is a condition to give possession.
Regarding this, Malik Al-‘Ulama’, Allamah Kasani Hanafi Susazes

+b= (d. 587 AH/1191 CE) states:
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(Badai’ Al-Sanai’, Book of Gifting, Topic of conditions of gifting, Vol. 8, p. 105, Publ.
Quetta)

It is stated in Fatawa ‘Alamgiri:
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(Fatawa ‘Alamgiri, Book of gifting, Vol. 4, p. 378, Publ. Quetta)
It is necessary for the wali (guardian) to take possession on behalf
of the child; if the father is present, he is the wali. Thus, it is stated
in Mukhtasar Lil-Qudoori, Al-Hidayah, Al-Binayah, Fath Al-Qadeer,
Kanz Al-Daga’iq, Tabyeen Al-Haqa’iq, Al-Bahr Al-Ra’iq, Al-Durr Al-
Mukhtar, and other books of figh (the following word are in Al-Bahr
Al-Ra’iq):
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(Al-Bahr Al-Ra’iq, Book of Gifting, Vol. 7, p. 288, Publ. Dar Al-Kitab Al-Islami)
A’la Hazrat, Imam Ahmad Raza Khan@.cg)usm\a;», (d. 1340 AH/

1921 CE) was asked about a grandmother taking possession on
behalf of her granddaughter. He replied:
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Translation: If the granddaughter isn’t in her custody, then it is

impermissible for her and others to take possession of the item in

the presence of the father. (Fatawa Razawiyah, Vol. 19, p. 340, Publ. Raza
Foundation, Lahore)
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(Allah Almighty knows best and His Messenger Jzjl5ledl Jo

knows best.)
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