What is Halalah and What are its Conditions? (Detailed
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Question
What do the noble scholars and jurists of Islamic law say about the
following: What is Halalah? Why has it been prescribed? After three
divorces, for it to be permissible for a woman to remarry the same
husband, is it sufficient to perform nikah and be in seclusion, or is it
necessary to establish marital relations (intercourse)?
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When three divorces took place between a husband and wife, whether the
husband gave the divorces all at once or individually, whether orally or in
writing, in all cases, the woman became unlawful for that man. Apart from
a halalah, there is no other permissible way for them to reconcile and
perform nikah. This is because, according to the Qur'an and Hadith, the
husband only has the right to take his wife back, whether through
reperforming the nikah or without nikah, until he has given two divorces.
But if three divorces are given, then without halalah, the woman will not
be lawful for her former husband.
After completing her ‘iddah (waiting period) from the first husband, she
becomes free. She may marry whomever she wishes, in accordance with
the rules and conditions of nikah. This nikah must be with her own
consent; she cannot be forced. If she gets married to someone else, then
for her to spend her life with her husband shows mutual consent of the
husband and wife. But, after consummating the marriage with the second
husband (i.e., after a nikah sahih followed by intercourse involving
penetration), if she gets divorced by the second husband or he passes
away, she must spend her ‘iddah (waiting period) of divorce or
widowhood. Thereafter, if she and her first husband mutually want to
remarry, they may do so, provided they have the dominant assumption
that this time they will uphold the boundaries of Allah and will properly
fulfill each other's rights.
This entire process is based on the woman's consent. If she wishes, she
may live the rest of her life without getting remarried, and if she chooses,
she may marry another man of her choice and spend her life with him.
Then, if the second husband dies or divorces her, she may remain
unmarried, marry a third man, or even remarry her first husband by her
own choice. At every stage, she has complete authority over the matter.



In light of the Qur'an and Hadith, there is consensus of Hanafi, Shafif,
Maliki, Hanbali, and all jurists of Islam that for a woman to become
permissible for her first husband again after three divorces, mere
marriage and seclusion is not sufficient. It is essential that marital
relations (sexual intercourse) also take place. Only then does she become
lawful for the first husband. If she remarried her first husband without
this, such a marriage would not be valid but would instead be haram and
fornication.

The ruling given by SharT'ah in the above-mentioned process is to ensure
that husbands avoid giving three divorces out of fear of the process. This
is a beneficial process for the welfare of society.

The Noble Qur’an states the following about the wife becoming unlawful
for the husband after three divorces and taking her back into his nikah:
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Translation (Kanz-Ul-‘Irfan): If he divorces her the third time, that woman
is no longer lawful for him until she marries another man. Then, if the
second husband divorces her, there is no sin on both (first husband and
wife) returning to each other if they think that they will uphold the
boundaries of Allah. (Part 2, Surah Al-Baqgarah, Verse 230)
In this verse, marrying another husband means having marital relations
with him. There is consensus that this is a condition. Thus, Imam Jalal-
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Translation: and then the husband has intercourse with her, as mentioned
in the hadith narrated by the Shaykhain (Imam Bukhari and Imam Muslim
legoke Jusdiaes ). (Tafsir Al-Jalalain Ma'a Hashiyah Al-Sawi, vol. 1, pg. 195, Publ.

Lahore)
Allamah Ahmad Bin Muhammad Sawi Maliki.is Jusdiz.~,states in

Hashiyah Sawi ‘Ala Al-Jalalain:
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Translation: If he divorces her a third time, regardless of whether the first
two occurred at once or at two different times. This means, if three



divorces are given at once or at multiple occasions, that woman will no
longer be lawful for him, such as when one said to his wife, ‘you are
divorced’ or given ‘talag-e-battah’. This is agreed upon... The statement
“until she marries” refers to the marriage contract along with having

intercourse, as mentioned in the hadith, and there is consensus on this.
(Hashiyah Al-Sawi ‘Ala Tafsir Al-Jalalain, vol. 1, pg. 195, Publ. Lahore)
Allamah Mujeer-Uddin Bin Muhammad ‘Aleemi Maqdisi Hanbali uﬁbaf»\mj

Jsstates in the Tafsir of this verse in Fath Al-Rahman Fi Tafsir Al-Qur’an:
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Translation: That woman is no longer lawful for him, i.e., after the third
divorce, until she marries another man, other than the one who divorced

her, and he has intercourse with her. Nikah in SharT'ah terminology
includes both the contract and intercourse. (Fath Al-Rahman Fi Tafsir Al-
Qur'an, vol. 1, pg. 326, Publ. Dar Al-Nawadir)
Mentioning the wisdom behind this ruling mentioned in the Qur'an and
Hadith, it is stated by ‘Allamah Ismail Haqqi Hanafi in Tafsir Ruh Al-Bayan:
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Translation: The wisdom behind making it a condition for the second
husband to consummate the marriage for her to become lawful, and the
contract of nikah not being sufficient, is so that the husband doesn't
hasten in giving divorce. Commonly, a man dislikes that his wife sleeps
with another man, and prevention (the husband from giving divorce) will
only be attained when becoming lawful (after being given three divorces)
is contingent upon intercourse (with the second husband). As for the
nikah contract, this doesn't increase aversion, nor does it provoke his
sense of honor. Therefore, basing the wife's becoming lawful for the first
husband on the contract is insufficient in preventing the husband from

hastening towards divorce. (Tafsir Ruh Al-Bayan, vol. 1, pg. 359, Publ. Dar Al-Fikr,
Beirut)

Sadr Al-Afadil, Maulana Syed Na’'eem-Uddin Muradabadi Hanafigwi‘»\m,
Jestates in Tafsir Khazain Al-‘Irfan:
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Translation: After three divorces, the woman becomes unlawful upon the
husband with ‘Hurmat Mughallazah’. Nor can he reconcile with her, nor
can he conduct nikah until halalah takes place. This means, after the
‘iddah period, she will perform nikah with another man, he will give
divorce after having consummated the marriage and thereafter, she will
wait her ‘iddah period. Afterwards, she will conduct her nikah with the first
husband. (Tafsir Khaza'in Al-'Irfan, Part 2, Al-Bagarah, Verse 230)

If the second husband divorces her without having established marital
relations, the wife will not become lawful for the first husband. Thus, it is
stated in a hadith recorded in Sahih Al-Bukhari:
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Translation: It is narrated from A'ishahigs Jwsdl - that a man divorced

his wife thrice. She then remarried and was again divorced. So, the
Prophet #%z was asked: Has she become lawful for the first (husband)?

He %25 replied: No, not until he tastes her sweetness (has intercourse

with her) just like the first one did. (Sahih Al-Bukhari, Book of Divorce, Chapter
of the one validated three divorces, vol. 7, pg. 43, Hadith No. 5261, Publ. Dar Tawq
Al-Najah, Egypt)

It is stated in Tanwir Al-Absar Wa Al-Durr Al-Mukhtar:
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Translation: The husband cannot marry the woman who was given three
divorces until another man has intercourse with her after a ‘Nikah Sahih’,
even if he is a Murahiq (a child who has reached the age of feeling lust),
and until the ‘iddah of the second nikah has not ended. (Al-Durr Al-Mukhtar
Ma’a Radd Al-Muhtar, vol. 5, pg. 43-46, Publ. Quetta)

Stating the details of halalah, The Imam of Ahl-us-Sunnah, My master, A'la
Hazrat, Imam Ahmad Raza Khan w.- Jl.ic states:
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Translation: The ruling of SharT'ah is that the one who has given his wife
three divorces, all at once or separately over a period of time by giving
one divorce, then reconciling, then giving a second one, then reconciling,
then giving a third, in both cases, the wife is unlawful for him without
halalah. Halalah is: after this divorce, she must spend three menstrual
cycles (if she experiences menstruation), wait three complete months
since this divorce (if she doesn't menstruate, such as if she is younger
than nine years old or older than 55 years of age), or give birth to a child
(if she is pregnant), then her ‘iddah of her divorce will be complete. After
this, she must conduct a valid nikah with another man, and this second
husband must be her ‘Kufu’, i.e., he must not be so inferior to her in
religion, lineage, conduct, or profession such that it is a cause of shame
for her guardians. If he is inferior but the guardian explicitly gave her
permission to do nikah with him beforehand, knowing that he isn't ‘kufu’,
or she is a balighah woman without a guardian, in these cases, she has
the choice to marry anyone she wants. But if the guardian assumes that
he isn't a 'kufu’ and doesn’t give her clear permission before the nikah, the
nikah will not take place at all. Similarly, suppose the girl is non-baligha
and she neither has a father, nor a grandfather (from the father's side),
nor a brother, nor an uncle (from the father’s side), nor any other guardian,
and other people conducted her nikah with a non-kufu. The nikah will not
be valid in this case either.

Anyways, when a valid nikah takes place with the second husband and he
also has intercourse with her, then he gives her a divorce, and she spends
the ‘iddah in the same manner i.e. three menstrual cycles, three months if
she doesn’t menstruate, or if she is pregnant then she has given birth,
then after this, the first husband can marry her. If any condition is



missing, the nikah will not take place, and it will instead be fornication.
(Fatawa Razawiyyah, vol. 12, pg. 407, Publ. Raza Foundation, Lahore)
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(Allah Almighty knows best and His Messenger waja\jwm\du knows

best.)
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