Can a Father Loan his Pre-Pubescent child’s Gold?
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Question

What do the noble scholars and jurists of Islamic law say about the
following: A pre-pubescent (non-baligh) child owns some gold which is
kept with his father’s. Can the father spend this gold for his own needs
with the intention of returning the same amount of gold to the child after
he becomes baligh?
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As long as the father of this pre-pubescent does not face any such need
that there is no other alternative than spending that gold, such as if a
father need money for food and water and he currently doesn’t have any
money with him, until then, he is not permitted by Shart’ah to spend that
gold for his own personal needs, even if he has the intention to return that
same amount of gold after the child becomes baligh.
The details are mentioned below:
Taking the child’s gold with the intention of returning its ‘Misl’ (equivalent)
is a transaction of debt which is purely harmful [ z~.,,-]. The principle of
Sharr'ah is that even the guardian cannot do such transactions which are
purely harmful for a non-baligh child. It is stated in Al-Durr Al-Mukhtar:
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It is stated in Radd Al-Muhtar:
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(Al-Durr Al-Mukhtar Ma'a Radd Al-Muhtar, Vol. 6, p. 173, Publ. Egypt)
The Zahir Al-Riwayah and Asah (most accurate) position is that even a
father cannot give the child’s wealth as a loan to someone else, nor can
he take it as debt for himself. Regarding giving it as a loan, it is stated in
Al-Mabsoot Lil-Sarakhsi:
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(Al-Mabsoot Lil-Sarakhsi, Vol. 1, p. 103, Publ. Dar Al-Ma'rifah, Beirut)

It is stated in Al-Bahr Al-Ra’iq regarding taking the wealth as debt:
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(Al-Bahr Al-Ra’iq, Vol. 8, p. 528, Publ. Dar Al-Kutub Al-‘Islami)




The father is like the ‘Wasi’(guardian) and not the ‘Qadi’ (judge). Clarifying
this, it is stated in Qurrah ‘Ain Al-Akhyar Li-Takmilah Radd Al-Muhtar:
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(Qurrah ‘Ain Al-Akhyar Li-Takmilah Radd Al-Muhtar, Vol. 7, p. 297, Publ. Dar Al-Fikr,
Beirut)
It is further stated in Majma’ Al-Damanaat:

P POC O OOy FUUN L A PR VES P YN P CRTYIYC O S PO PURE-S Ve S I SOV | S EQ
(Majma’ Al-Damanaat, p. 39, Publ. Dar Al-Kutub Al-Islami)
It is stated in Bahar-E-Shari'at:
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Translation: A father and ‘Wasi’ (guardian) do not have the right to give
the non-baligh child's wealth as a loan. (Bahar-e-Shari'at, Vol. 2, Sect. 12, p.
908, Publ. Maktaba-Tul-Madinah, Karachi)
But if there is a need or necessity, the father can take the child’s wealth
as a loan, as the situation at the time of need has been excluded in the
text of Radd Al-Muhtar mentioned above. Shams Al-A'immah Sarakhsi
writes in his Al-Mabsoot:
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(Al-Mabsoot Lil-Sarakhsi, Vol. 30, p. 143, Publ. Dar Al-Ma'rifah, Beirut)
The Imam of Ahl-Us-Sunnah 4.~ , writes in Fatawa Razawiyyah:
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Translation: | say: In the state of poverty, they can spend the wealth
without paying its price, and in the situation of need, such as when they
are traveling and the wealth is at home, they can use it with the promise
of paying its price... It is stated in Jami’ Ahkam Al-Sighar, Hamwi Ashbah,
Tatarkhaniyah, then Radd Al-Muhtar:
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Translation: When the father needs the child’'s wealth, if they are in a city
and the father needs it due to poverty, he can spend it without paying the
price. But if he is in a desert without any food and he needs that wealth
for the food, he can spend it if he pays the price. It is stated in Jami’ Al-
Fusoolain Fawa'id Imam Zaheer-Uddin:
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(Fatawa RazaW|yyah VoI 2 p. 508, Publ. Raza Foundatlon Lahore)
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(Allah Almighty knows best and His Messenger W}QUW&\;& knows best.)
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