What is the Ruling on Selling a House with the Condition of Buy-
Back?

Darulifta Ahlesunnat (Dawateislami)

Question

What do the noble scholars and jurists of Islamic law say about the following: |
needed Rs. 5 million to repay my debts. So, | sold my house, which is located in
Sector 11F Karachi, valued between Rs. 6 million and Rs. 6.5 million, to my cousin
for Rs. 5.5 million. There was also an agreement stating, “when | give you back the
Rs. 5.5 million to you, you will return the house to me; however, you may live in it for
now.” This took place approximately three months ago. Recently, | attended an
online session about the sharT'ah rulings about business, in which | found out that
this method is impermissible. So, | wanted to know, is this actually impermissible? If
so, why? Please provide some guidance about this.

Answer
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In the situation described, the agreement that you made with your cousin was
impermissible and sinful. It is clear from the details of the contract that your
purpose was not to sell the house to your cousin; instead, it was to get the required
amount of money to pay off your debt, and you temporarily gave the house to your

cousin for this purpose. From a sharT’ah point of view, this is [;ujj\@] ‘Bay’ Wafa'

which, according to the Sahih and reliable opinion, is a Rahn, i.e., a collateral. Since
this is Rahn, it was not permissible for your cousin to reside in the home and derive
benefit from it, because benefiting from Rahn is impermissible, sinful, and classified
as riba. Therefore, because of this, the contract is also declared impermissible and a
sin.

Furthermore, even if this were to be declared a general transaction, it would still be
impermissible because the agreement to return the house upon paying back the
money is contrary to the nature of the transaction, and neither is this part of the ‘urf,
i.e., the common practice of the people. Therefore, because of this, the transaction
is fasid (void) and both parties must terminate it.

It is stated in al-Durr al-Mukhtar and Radd al-Muhtar regarding ‘Bay Wafa’:
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(Al-Durr al-Mukhtar Ma'a Radd al-Muhtar, Vol. 5, p. 276, Publ. Dar al-Fikr)
Mentioning its rulings, ‘Allamah Shami z.- )\ icstates:
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(Radd al-Muhtar, Vol. 5, p. 276, Publ. Dar al-Fikr)
A’la Hazrat, the Imam of Ahl-us-Sunnah w.- )\ i writes:
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Translation: It is established that ‘Bay’ Wafa' is Rahn, neither is it anything more, and
in no way contrary to it. Allamah Khair-Uddin Al-Ramli states in his Fatawa: The
majority of the jurists hold the view that it is Rahn and it does not differ from Rahn in
any ruling. Since it is Rahn, it is therefore not permissible for the apparent ‘buyer’,
who in reality is the ‘Murtahin’, to derive any benefit from the Marhoon, i.e., the
bought item. Considering the intention of the people of this era, fatwa is given
according to this view. Through research, it is known in shar'ah that whatever is

common in ‘urf is as if it is an implied condition. (Fatawa Razawiyah, Vol. 17, p. 644, Publ.
Raza Foundation, Lahore)
It is stated in Bahar-e-Sharr'at:
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Translation: Bay’ al-Wafa’, in reality, is a Rahn (collateral). People have devised this
method to derive benefits from the Rahn. The method is that people give Rahn in the
form of ‘Bay’ (a transaction) so that the Murtahin (the one who holds the collateral)
can attain benefits from it. Therefore, all the rulings of Rahn will apply here. | have
mentioned only the opinion that this is truly Rahn, because the intent of both parties
indicates this. But even if we declare this to be a ‘Bay’ (as is clear from the name
and because both parties commonly use the word Bay’ when carrying out the
transactions), the condition that “when the price is returned, the sold asset must be
returned” benefits the seller, and it is contrary to the nature of the transaction. Such
a condition causes the transaction to become fasid as you have already come to
know. In this case, both the seller and the buyer are sinful, and the benefits attained
from the asset will not be permissible for the buyer. (Bahar-e-Sharrat, Vol. 2, p. 835, Publ.
Maktaba-Tul-Madinah, Karachi) )
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(Allah Almighty knows best and His Messenger ,lLu;4i;.:4 o knows best.)

Answered By: Mufti Muhammad Qasim Attari
Ref No: HAB-0517
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