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Selling An Inherited Item Before Taking Possession Of It.

Ref: IEC.0166 Date:24-02-2024

What do the scholars say regarding this issue: My father

recently passed away. He used to work as a pants tailor but had
left this profession in his later years. He owned two pants
sewing machines. When he quit this job, he gave these
machines to a friend to use for free during his lifetime. His
friend took them to his factory, but my father did not transfer
ownership to him—he only gave them for use.

Now that my father has passed away, I want to sell these
machines to the same friend who currently has them, and he
is willing to buy them.

My question is: Is it necessary for me to first take
possession of these machines and then sell them to my father's
friend, or can I sell them even before taking possession?

[t should be noted that I am the sole heir to my father. I am
an adult of sound mind. My mother passed away before my
father, and I have no sisters.
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When someone becomes the owner of movable or
immovable property through inheritance, it is permissible for
him to dispose of that property even before taking possession.
Therefore, it is completely permissible for you to sell these
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machines to your father's friend even before taking possession
of them.

However, once you sell the machines, your father’s
friend’s previous possession will not be able to serve as the
possession required for the sale because his possession was
one of trust (amanah), whereas the possession required after
a sale is one of liability (daman). A possession of trust cannot
serve as a possession of liability, so after the sale, the buyer
will have to take new possession.

This new possession can be established if the machines
are present at the location where the sale agreement is made,
and the buyer is able to physically take hold of them. In such a
case, the presence of machines and the buyer’s ability to take
immediate possession will be considered as the new
possession. And if the machines are not present at the time of
the sale, then the buyer must be given enough time to go to the
machines and take possession of them after the sale.

It is permissible to dispose of an inherited item before
taking possession of it.

It is stated in Hindiyyah:
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Translation: If someone becomes the owner of movable

property through a bequest or inheritance, itis permissible for

him to sell it before taking possession of it.
(Al-Fatawa-Al-Hindiyyah, Vol. 3, p. 13,
Dar-ul-Fikr, Beirut)
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It is mentioned in Hashiyat-ut-Tahtawi Alad-Durr and
Radd-ul-Muhtar:
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Translation: Imam Al-Kamal i «.~, said: Disposing of

inherited property before taking possession is permissible
because the heir is the successor of the deceased in
ownership. Since the deceased had the right to dispose of it,
the heir also has this right. The same ruling applies to
someone who receives property through a bequest, as a
bequest is similar to inheritance in its rulings. And the same is
found in Imam Itgani's book. And this statement is almost
explicit in this matter that an heir can dispose of the inherited
wealth even before taking possession, even if the inherited

wealth is a specific item.
(Hashiyah-Tut -Tahtawi Alad-Durr, Vol. 7, p. 376,
Dar Al-Kutub Al-Ilmiyyah, Beirut)
(Radd Al-Muhtar, Vol. 7, p. 394, Quetta)

It is stated in Al-Muhit Al-Burhani:
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Translation: If someone becomes the owner of movable
property through a bequest or inheritance, itis permissible for
him to sell it before taking possession of it. The permissibility
of sale in the case of inheritance is because the heir's
possession is considered an extension of the deceased's
possession, as the heir is the successor of the deceased. Thus,
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it is considered as if the item has already been possessed. For
a bequest, possession is not necessary because it follows the
same ruling as inheritance. Therefore, it will be just like

inheritance.
(Al-Muhit Al-Burhani, Vol. 6, p. 277,
Dar Al-Kutub Al-Ilmiyyah, Beirut)

If the item is already in the buyer’s possession as a trust,
new possession is required after the sale.
It is stated in Al-Fatawa Al-Hindiyyah:
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Translation: If the item is with the buyer as a loan (&.\),

deposit (axss), or pledge (.».), mere contract does not make

the buyer the possessor unless the item is present with him at
the time of the contract, or he goes to the item and gains the

ability to take possession.
(Al-Fatawa Al-Hindiyyah, Vol. 3, p. 23, Beirut)
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Translation: If the buyer had possession of the sold item

before the sale contract, and that possession was such that
he would be liable for damages if the item were lost, then new
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possession after the sale is not required. For example, if the
item was usurped by the buyer or acquired through an invalid
sale, and then purchased through a valid contract, the
previous possession suffices. And in this case if the sale
contract has been made and the subject of sale perishes at
buyer’s home before he reaches home, it will perish in seller’s
possession (and seller will bear the loss). However, if the
possession was not of a type that entails liability—such as
when the item was with the buyer as a trust—new possession
is necessary after the sale. This ruling applies everywhere. If
both types of possession are the same -either both of liability
or both of trust- they can substitute for each other. But if they
are different, possession of liability can substitute for
possession of trust, whereas possession of trust cannot
substitute for possession of liability.

(Bahar-e-Shariat, Vol. 2, p. 645,
Maktaba Al-Madina, Karachi)
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13 Shaban-ul-Muazzam 1445 / 24 February 2024
Translated by Maulana Abdul Wajid Madani
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