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 However, once you sell the machines, your father’s 

friend’s previous possession will not be able to serve as the 

possession required for the sale because his possession was 

one of trust (amanah), whereas the possession required after 

a sale is one of liability (daman). A possession of trust cannot 

serve as a possession of liability, so after the sale, the buyer 

will have to take new possession. 

 This new possession can be established if the machines 

are present at the location where the sale agreement is made, 

and the buyer is able to physically take hold of them. In such a 

case, the presence of machines and the buyer’s ability to take 

immediate possession will be considered as the new 

possession. And if the machines are not present at the time of 

the sale, then the buyer must be given enough time to go to the 

machines and take possession of them after the sale. 

It is permissible to dispose of an inherited item before 

taking possession of it. 

 It is stated in Hindiyyah: 

 “ القبض قبل بیعہ   یجوز المیراث او ۃبالوصی المنقول ملک ولو”

 Translation: If someone becomes the owner of movable 

property through a bequest or inheritance, it is permissible for 

him to sell it before taking possession of it. 

(Al-Fatawa-Al-Hindiyyah, Vol. 3, p. 13, 

Dar-ul-Fikr, Beirut) 
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 It is mentioned in Hashiyat-ut-Tahtawi Alad-Durr and 

Radd-ul-Muhtar: 

 الملک فی المورث یخلف الوارث لان القبض قبل جائز فیہ فالتصرف المیراث واما الکمال قال”

  ومثلہ اھ المیراث اخت   الوصیۃ لان  لہ  الموصی وکذا للوارث فکذا التصرف ذلک  للمیت  وکان

 “ عینا کان  وان الموروث فی الوارث تصرف جواز فی  اکالصریح  وھذا  للاتقانی

 Translation: Imam Al-Kamal اللہ  رحمه  said: Disposing of 

inherited property before taking possession is permissible 
because the heir is the successor of the deceased in 
ownership. Since the deceased had the right to dispose of it, 
the heir also has this right. The same ruling applies to 
someone who receives property through a bequest, as a 
bequest is similar to inheritance in its rulings. And the same is 
found in Imam Itqani's book. And this statement is almost 
explicit in this matter that an heir can dispose of the inherited 
wealth even before taking possession, even if the inherited 
wealth is a specific item. 

(Hashiyah-Tut -Tahtawi Alad-Durr, Vol. 7, p. 376, 
Dar Al-Kutub Al-Ilmiyyah, Beirut) 

(Radd Al-Muhtar, Vol. 7, p. 394, Quetta) 

 It is stated in Al-Muhit Al-Burhani: 

 يد فلأن الميراث في أما القبض،  قبل بيعه يجوز بالميراث أو بالوصية المنقول ملك ولو”

 أخت فلانها الوصية وأما المقبوض،  بيع هذا فكان عنه خلفا لأنهم المورث يد الورثة

 “الميراث حكم حكمها فكان الميراث

 Translation: If someone becomes the owner of movable 
property through a bequest or inheritance, it is permissible for 
him to sell it before taking possession of it. The permissibility 
of sale in the case of inheritance is because the heir's 
possession is considered an extension of the deceased's 
possession, as the heir is the successor of the deceased. Thus, 
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it is considered as if the item has already been possessed. For 
a bequest, possession is not necessary because it follows the 
same ruling as inheritance. Therefore, it will be just like 
inheritance. 

(Al-Muhit Al-Burhani, Vol. 6, p. 277, 
Dar Al-Kutub Al-Ilmiyyah, Beirut) 

If the item is already in the buyer’s possession as a trust, 
new possession is required after the sale. 
 It is stated in Al-Fatawa Al-Hindiyyah: 

  إليه يرجع أو بحضرته يكون أن  إلا العقد بمجرد قابضا يصر لم رهن  أو وديعة أو عارية يده في كان ولو”

 “  القبض من فيتمكن

 Translation: If the item is with the buyer as a loan (  ,(عارية 

deposit (وديعة), or pledge (رهن), mere contract does not make 

the buyer the possessor unless the item is present with him at 
the time of the contract, or he goes to the item and gains the 
ability to take possession. 

(Al-Fatawa Al-Hindiyyah, Vol. 3, p. 23, Beirut) 

ف کہ ہے ایسا قبضہ وہ اگر ا، ہے ہوچکا ہی پہلے سے عقدِبیع قبضہ کا مشتری پر مبیع’’ 
لََ

 

اوان میں صورت کا ہونے ات

 

 دینا ت

ا

 

دا ابعد اکا ابیع اتو اہے اپڑت دی  د اذریعہ اک افاسا ابیعا ات ا اہے ارکھی اکر اغصب انے امشتری اچیز اوہ امثلا انہیں اضرورت اکا اقبضہ اج  ری 

 

 اکر اخ

داا اساتھ اک اصحیح اعقد ااسے ااب الیا اکرا اقبضہ ری 

 

 شے اوہ اکہا اتھا انہ ابھی اپہنچا اگھر اابھی ابعد اک اعقد اکہ اہے اکفی اقبضہ اپہلا اوہی اتو اخ

ا اچیز اوہ ات اس اک امشتری امثلا اآئے الازما اضمانا اسے اجس اہوا انہ اایساا اقبضہ ااگرا ااورا اہوئی اہلاک اک امشتری اتو اہوگئی اہلاک

 
 

 اک اامان

د اتو اتھی اپر اطور دی  ا اقبضے ادونوں ا، اہے اجگہ اس ا احکم ایہی  اہے، اضرورت اک اقبضہ اج   ت اا اضمان اقبضۂ ادونوں ایعنی اہوں اک اقسم اای 

ا اقبضۂ

 
 

ا اتوا اہوں اامان ا اقبضۂ ا،ا اضمان اقبضۂ اتوا اہوں امختلف ااگرا ااور اہوگا امقاما اقائم اک ادوسرے اای 

 
 

 امگر اہوگا امقام اقائما اکا اامان

ا قبضۂ

 
 

ا“ ۔ہوگا نہ مقام قائم اک ضمانا قبضۂ ، امان

 Translation: If the buyer had possession of the sold item 
before the sale contract, and that possession was such that  
he would be liable for damages if the item were lost, then   new 
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possession after the sale is not required. For example, if the 
item was usurped by the buyer or acquired through an invalid 
sale, and then purchased through a valid contract, the 
previous possession suffices. And in this case if the sale 
contract has been made and the subject of sale perishes at 
buyer’s home before he reaches home, it will perish in seller’s 
possession (and seller will bear the loss).  However, if the 
possession was not of a type that entails liability—such as 
when the item was with the buyer as a trust—new possession 
is necessary after the sale. This ruling applies everywhere. If 
both types of possession are the same -either both of liability 
or both of trust- they can substitute for each other. But if they 
are different, possession of liability can substitute for 
possession of trust, whereas possession of trust cannot 
substitute for possession of liability. 

(Bahar-e-Shariat, Vol. 2, p. 645, 
Maktaba Al-Madina, Karachi) 
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